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RULES 
Utah Code of Judicial Administration, 
Chapter 14. Rules Governing the Utah State Bar, 
Article 5. Rules of Lawyer Discipline and Disability, 
Rule 14-510 8 
CASES 
Bernard v. Sutliff, 846 P.2d 1229 (Utah 1992) 9 
/«re£ww?/iga,2001,37P.3dll50 7 
In re Harding, 104 P. 3d 1220 (Utah 2004); 8 
STATEMENT SHOWING JURISDICTION 
This Court has jurisdiction pursuant to Section 78-2-2(3)(c) U.C.A. (1953), as 
amended governing appeals of discipline of attorneys. 
STATEMENT OF ISSUES PRESENTED FOR REVIEW 
I. Did Screening Panel err in Finding a Violation of Rules 1.6,1.16(d), 
and 8.4(a)? 
Standard of review: The Supreme Court, in deciding whether an attorney 
has violated a disciplinary rule may exercise discretion in deciding whether facts warrant 
granting relief requested in Petition. 
Appeal Preservation: Appellant raised this issue at exception hearing. 
II. Did The Chairman at the Exception Hearing Err in Failing to Allow 
Cross Examination? 
Standard of Review: The Supreme Court reviews the interpretation of its 
3 
rules for correctness. 
Appeal Preservation: Appellant raised this issue at the exception hearing 
DETERMINATIVE RULES 
Rule 14-510(c) of the Utah Rules of Lawyer Discipline and Disability 
. . . . The Complainant need not appear personally unless called by the respondent as an 
adverse witness for purposes of cross-examination . . . . 
STATEMENT OF CASE 
This is a Petition for Extraordinary Relief from an Order of Discipline: Public 
Reprimand, which was issued after an exception hearing. 
STATEMENT OF FACTS 
1. A complaint was filed by Tina Pugh with the Utah State Bar against Petitioner after 
Petitioner attempted to collect his attorney's fees since Ms. Pugh and failed to pay the same. The 
Petitioner filed a written response to said complaint denying all of the allegations and a hearing 
was held before a screening panel on the 14th of June, 2007 where both Petitioner and Ms Pugh 
were present and answered questions from the panel. 
2. The Screening Panel found that Petitioner had attached Ms. Pugh's written responses 
to interrogatories (Addendum A) to the formal answer without her consent and that the same was 
a disclosure of confidential material even though Ms. Pugh reviewed the formal answers to 
interrogatories which contained her written responses and then signed the same. 
3. The Screening Panel found that Petitioner refused to promptly provide Ms. Pugh her 
file even though there was an objection filed (Addendum B) against his withdrawal by opposing 
counsel and the file was given to Ms. Pugh immediately after the resolution of the objection 
which allowed Petitioner to withdraw. 
4 
4. The Screening Panel also found that the Petitioner allowed Ms. Pugh to come to his 
office to pick up her file so he could serve her with a complaint for collection of fees. Ms. Pugh 
had failed to pay any of her attorney's fees. 
5. Petitioner filed an exception to the ruling of the screening panel which recommended a 
public reprimand and a hearing was held on the 24th of April, 2008. Prior to the exception 
hearing, Petitioner attempted to serve Ms. Pugh a subpoena (Addendum C)to attend the 
exception hearing so Petitioner could cross examine her and then present rebuttal evidence as to 
said cross-examination, but Ms. Pugh had moved and left no forwarding address. Petitioner had 
Clark Ward, the attorney for Mr. Pugh, present at the exception hearing to present rebuttal 
testimony. The above circumstances were given to the Chairman of Screening Panel B at the 
beginning of the exception hearing, but he ruled that no evidence could be presented at the 
exception hearing and therefore he refused to allow additional evidence. 
6. The Screening Panel made its Findings, Conclusions and Recommendation on the 19th 
of June, 2007. (Addendum D) 
7. The Ruling on Exception was entered on the 29th of April, 2008 (Addendum E), the 
Order of Discipline was entered May 13th, 2008 (Addendum F), and Petitioner filed his Petition 
for Review on May 23rd, 2008 and his Petition for Extraordinary Relief on June 18th 2008. 
SUMMARY OF ARGUMENT 
Petitioner respectfully argues that the Screening Panel ignored the fact that Ms. Pugh 
signed the formal answers to the interrogatories which contained her written responses and 
therefore acknowledged that they were not confidential material. 
Petitioner had the right to retain Ms. Pugh's file due to the objection to his withdrawal 
filed by the opposing attorney until the objection was resolved. He was also within his rights to 
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serve Ms. Pugh the complaint for attorney's fees when she came to his office to pick up the file 
after the trial court allowed Petitioner to withdraw.. 
Petitioner had the right under Rule 14-510(c) to cross examine Ms. Pugh at the exception 
hearing. 
ARGUMENT 
I. The Screening Panel Erred in Finding a Violation of Rules 1.6, 
1.16(d) and 8.4(a). 
a. The Screening Panel Erred in Finding a Violation of Rulel.6. 
In order for the Screening Panel to find that Petitioner disclosed confidential 
information from his client there needs to be a finding that the information was 
confidential. The answers to the written interrogatories which contained Ms. Pugh's 
written responses (Addendum A) do not disclose any confidential material. The 
Screening Paned did not state in their findings which part of the written responses was 
confidential, however, the above court can review said written responses and make their 
own conclusion as to whether any material therein was confidential. Further, the fact the 
Ms. Pugh reviewed the answers, signed the same and made no objection, support the 
conclusion that they did not contain any confidential material. 
The above court has the right to draw different inferences from the facts and a 
reasonable inference would be that the written responses of Ms. Pugh do not contain any 
confidential material and that she acknowledge the same by signing the formal answers. 
(In re Discipline ofEnnega, 2001, 37 P.3d 1150) 
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b. The Screening Panel Erred in Finding a Violation of Rule 
1.16(d). 
Rule 1.16(d) states "Upon termination of representation . . . The lawyer must 
provide, upon request, the client's file to the client." Petitioner had not terminated his 
representation of Ms. Pugh due to the objection filed by opposing counsel to Petitioner's 
withdrawal. Once he was allowed to withdraw and terminate his representation, the file 
was given to Ms. Pugh. The fact that Petitioner served a complaint upon Ms. Pugh when 
she came to the office to pick up her file is not a violation of the above rule. Since Ms. 
Pugh had failed to pay any of her attorney's fees, the Petitioner had the right to proceed to 
collect the same and serve Ms. Pugh the pleadings. 
c. The Screening Panel Erred in Finding a Violation of Rule 8.4(a). 
There was no misconduct by the Petitioner in the event the above court agrees 
with the arguments of the Petitioner. Further, the Petitioner did not intentionally or 
knowingly violate any rules. 
II. The Chairman Erred in Failing to Allow Cross Examination at 
Exception Hearing. 
Rule 14-510(c) states that the "complainant need not appear personally unless called by 
the respondent as an adverse witness for purposes of cross-examination." Although the above 
court in the case of In re Harding, 104 P.3d 1220,1225 indicated that cross-examination of the 
witnesses is not required in the setting of the screening panel, the above court did not state that 
Petitioner did not have the right to cross-exam at the exception hearing which is contemplated by 
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the above rule. Cross-examination of the Complainant would elicit additional evidence that was 
not available at the hearing before the screening panel and therefore Petitioner should have the 
right to present rebuttal evidence to the testimony of the Complainant given on cross-
examination. 
The Chairman at the exception hearing specifically stated that his interpretation of the 
rules did not allow the introduction of evidence at the exception hearing. Petitioner respectfully 
submits that said interpretation is erroneous, otherwise, cross-examination of the Complainant 
would be limited to having a recital of what was said at the screening panel hearing. There 
would be no reason to allow cross-examination which specifically contemplates questions that 
will elicit different testimony than what was already given or clarification of the same. 
The above court can review the Chairman's interpretation of the Supreme Court Rules for 
correctness. (Bernard v. Sutliffl 846 P.2d 1229, (Utah 1992) A correct interpretation of Rule 
14-510(c) would be that cross-examination at the exception hearing does contemplate 
considering additional evidence and Petitioner should have been allowed to present rebuttal 
evidence from Clark Ward, Mr. Pugh's attorney, or be allowed additional time to serve Ms. Pugh 
the subpoena to appear at the exception hearing. 
CONCLUSION 
The Screening Panel's findings of violation of Rules 1.6, 1.16(d) and 8.4(a) 
were in error and the refusal of the Chairman at the exception hearing to allow evidence 
was also in error. This matter should be remanded to the Chairman for a new exception 
hearing where additional evidence may be presented. 
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DATED this H day of September, 2008. 
Richard S. Nemelka 
Attorney for Petitioner/Appellant 
CERTIFICATE OF MAILING 
This is to certify that I mailed a true and correct copy of the foregoing BRIEF OF 
PETITIONER/APPELLANT this ^j day of September, 2008, postage prepaid 
and 
addressed as follows: 
Barbara Townsend 
645 South 200 East 
SLC, Utah 84111 
Attorney for OPC 
Arthur B. Berger 
36 South State St. #1400 
SLC, Utah 84111 
Chair, Ethics Committee 
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ADDENDUM A 
RICHARD S. NEMELKA #2396 
STEPHEN R. NEMELKA #9239 
NEMELKA & NEMELKA 
6806 South 1300 East 
Salt Lake City, Utah 84121 
Telephone: (801)568-9191 
Fax: (801)568-9196 
Attorneys for Petitioner 
jpf C JO> O"*" - -
*°*1>UCT 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE 'COUNTY 
STATE OF UTAH 
TINA S. PUGH, 
Petitioner, 
vs. 
ROBERT K. PUGH, 
Respondent. 
PETITIONER'S ANSWERS TO 
RESPONDENT'S 
INTERROGATORIES, REQUEST 
FOR PRODUCTION OF 
DOCUMENTS AND REQUESTS 
FOR ADMISSIONS 
Civil No. 064900887 
Judge Roth 
Commissioner Casey 
Petitioner Tina Simmons Pugh by and through her attorney, Richard S. Nemelka, 
respectfully submit the following answers to Respondent's Interrogatories,' Requests for 
Production of Documents and Requests for Admissions: 
INTERROGATORIES 
ANSWER TO INTERROGATORY NO. 1 through 7: See answers to said Interrogatories 
attached hereto as Exhibit "A" and incorporated herein by reference. 
?Hj!<n55 
REQUESTS FOR PRODUCTION OF DOCUMENTS 
ANSWERS TO REQUESTS FOR PRODUCTION OF DOCUMENTS 1 through 12: 
Attached hereto as Exhibit "B" and incorporated herein by reference. 
REQUESTS FOR ADMISSIONS 
ANSWER TO REQUEST NO. 1 through 7: Deny each and every request.. 
DATED this A}_day of May, 2006. 
Richard S. Nemelka 
VERIFICATION 
STATE OF UTAH ) 
)ss: 
COUNTY OF SALT LAKE ) 
TINA SIMMONS PUGH being first duly sworn upon her oath, deposes and states that 
she is the Petitioner in the above-entitled matter and that she has read the foregoing Answers to 
Respondent's Interrogatories, Requests for Production of Documents and Requests for 
Admissions, that she knows the contents thereof and acknowledges the contents therein and that 
they are true and correct to the best of her knowledge and belief. 
DATED this day of May, 2006. 
fmk SJMMJS P U G H " ^ ^ tip 
SUBSCRIBED AND SWORN to before me this day of May, 2006. 
Notary Public and &eal 
«> ( s < n 
Answers to Interrogatories 
1. Loanology: $5.25 an hour, 40 hours a week 
Commission average: $300 a month 
2. I'am seeking alimony based on the fact that I moved out of my home, sold my car, 
quit my^job and started a new life with Robert. I was fine on my-e-WnjSll Robert 
came alone^nd made me dependant upon him and his sypport He placed me in a 
position were I cab^Qt«currently provide for mysglf^nd will take some time to be 
able to establish myselrvttth^car, buy th^ha^ie I am in, and emplo3ment to 
meet my needs. I have 5 cMldre^haftove been up rooted from their home and 
we trying to start over injjpa>ilew home&n^ood Chuck. Robert promise to 
provide for me tolcjjasttflie loved me, wanted meTtDiave,a nice car, a nice place to 
live and wouW^rovide those things for me. He started aBusisgjrie only two 
weei^-after our marriage. I could no longer live in that situation and^oni^Ieft 
^b€cause of his abuse. 
3. I have interest in Advantage Property Investments. 
a. Tina Simmons and John Michael Flygare 
b. I am a member 
4. 
5. 
6. 
7. 
d. See attached 
This is premature since the house is not currently available for me to purchase. 
No, Robert knew that before our first date. He told his girlfriend (Kathy) that 
before he asked me to marry him. She asked him if he was sure about it since she 
knew he wanted a child. He told her he was sure. 
Yes 
None 
Requests for Production of Documents: 
^Jyilt^J -imhM) ou 
2. L Attached Uur\kr\tni}K cd- Alstf/n^ 
3. Robert has all of my records - Cost $39.00 per year and take 60 days to receive 
4. Robert has all of my records (&dk± ^GAJJl C^O^ b^pcAj^X, 
5. Robert has all of my records Q 
6. Attached 
7. Attached and Robert has others 
8. Attached and Robert has others 
9. Attached and Robert has all others 
10. Attached 
11. -^msefednEDC^^ Y l ( J K £ L 
12. Robert has all of my records 
I DO NOT ADMIT TO ANY OF THE ADMMISSION 
\j 
rs f" H^ 
ADDENDUM B 
RICHARDS NEMELKA#2396 
STEPHEN R NEMELKA#9239 
NEMELKA & NEMELKA 
6806 South 1300 East 
Salt Lake City, Utah 84121 
Telephone (801)568-9191 
Fax (801)568-9196 
Attorneys for Defendant 
BEFORE THE ETHICS AND DISCIPLINE COMMITTEE OF THE 
UTAH SUPREME COURT 
In the Matter of the, 
Discipline of 
RichardS Nemelka #2396 
Respondent 
SUBPOENA 
Case No 06-0468 
TO: Tina Pugh Simmons 
2520 E. 3750 North 
Layton, Utah 
YOU ARE COMMANDED: 
[ X] to appear at the Utah State Bar at the place, date, and time specified below to be cross 
examined m the above case 
Utah State Bar Office April 24th, 2008 9 00 am 
645 South 200 East 
Salt Lake City, Utah 84111 
SERVED THIS. 
UPON. 
AT. 
C N T H E _ D £ Y O " 
DATED this -* day of April, 2008. 
NEMELKA & NEMELKA 
Richard S. Nemelka 
Attorney for Respondent 
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BEFORE THE ETHICS AND DISCIPLINE COMMITTEE OF THE 
UTAH SUPREME COURT 
In the Matter of the 
Discipline of: \ 
RICHARD S. NEMELKA, #23 96 ; 
Respondent. ) 
) AFFIDAVIT OF 
) GLORIA NEMELKA 
) Case No. 06-0468 
STATE OF UTAH ) 
COUNTY OF SALT LAKE ) 
GLORIA NEMELKA being first duly sworn upon oath hereby states as follows: 
1. That I am a private process server, over the age of eighteen (18) years and 
a resident of Salt Lake County, Utah. 
2. That Affiant is the person most knowledgeable in regards to the 
following matters and if called upon to testify, would testify as follows. 
3. That Affiant received a Subpoena to be served upon Tina Pugh Simmons 
at 2520 East 3750 Souths Layton, Utah. Since I had tried to serve another paper in a 
different case at this address for Tina and were advised that she was not living there 
anymore. I found a telephone number for her father, Richard Simmons, and he stated that 
she had moved to Provo-Orem area. He refused to give me an address where she could 
be served. However, she still has mail going to the above address. 
4 Therefore, Affiant was unable to serve the Subpoena for the Hearing at the 
Utah State Bar on April 24, 2008. 
-GLORIA NEMELKA 
SUBSCRIBED AND S WORN TO before me this 
May 6, 2008 
>.J day of 
K^QryPub'.!C 
BiCKtRGS.KEWELEAi 
pp-c So ""1300 East | 
3/-" -L>0 - Jis" 84121 6 
Sea's T* VJt£-^
 c=3= J* 
NOTARY PUBLIC and SEAL 
ADDENDUM C 
CLARK R. WARD USB #3378 
Attorney for Respondent 
6925 Union Park Center, Suite 600 
Salt Lake City, Utah 84047 
Telephone: (801) 561-4400 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
OBJECTION TO WITHDRAWAL 
AS COUNSEL FOR PETITIONER 
TINA S. PUGH, 
Petitioner, 
vs~ Civil No 06490-
ROBERT E. PUGH, UU « 
The Hon. Ronald Skanchy 
Respondent* Commissioner Casey 
Clark R. Ward, attorney does hereby object to the filing of 
his withdrawal as counsel by Richard S. Nemelka for the petitioner: 
Said objection is made pursuant to the requirements of Utah Rules 
of Civil Procedure Rule 74 as follows: 
1. Both the petitioner and respondent have filed objections 
to prior recommendations made by the commissioner which are 
currently pending and unresolved. 
2. Respondent has set a motion to compel hearing before this 
commissioner for August 2, 2006 which petitioner's counsel received 
notice well in advance of his filing his withdrawal. 
3. U.R.C.P- 7 4 provides in relevant part: 
(a) w the notice of withdrawal shall include the address of 
the attorney' s client and a statement that no motion is pending and 
no certificate of readiness for trial has been filed. If a motion 
is pending or a certificate of readiness for trial has been filed, 
1 
an attorney may not withdraw except upon motion and order of the 
court." 
4. Mr- Nemelka's notice of withdrawal does not comply with 
the requirements of Rule 74. 
Accordingly it is impermissible for Mr. Nemelka to withdraw at 
this time and hearings and objections currently pending may 
appropriately proceed. 
DATED this 12th day of July, 2006, 
Attorney at law 
CERTIFICATE OF SERVICE 
I certify that on July 12, 2006 I served a true copy of the 
forgoing to the following persons: 
Mr. Richard S. Nemelka 
Attorney at law 
6808 South 1300 East 
Salt Lake City, Utah 84121 
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ADDENDUM D 
BEFORE THE ETHICS AND DISCIPLINE COMMITTEE 
OF THE UTAH SUPREME COURT 
In the Matter of the 
Discipline of: 
Richard S. Nemelka, #02396 
Respondent. : 
FINDINGS OF FACT, CONCLUSIONS 
OF LAW, AND RECOMMENDATION 
OF DISCIPLINE: PUBLIC REPRIMAND 
Case No. 06-0468 
The matter of the complaint by Tina Simmons Pugh against Richard S. Nemelka 
came on for hearing before Screening Panel "B-2" of the Ethics and Discipline 
Committee of the Utah Supreme Court on June 14, 2007. Ms. Simmons Pugh 
appeared in person without counsel; Mr. Nemelka appeared in person without counsel; 
and Barbara L. Townsend, Assistant Counsel, appeared on behalf of the Utah State 
Bar's Office of Professional Conduct ("OPC"). The Screening Panel recommends that 
Mr. Nemelka be publicly reprimanded for violating Rules 1.1 (Competence), 1.3 
(Diligence), 1.6 (Confidentiality of Information), 1.16(d) (Declining or Terminating 
Representation), and 8.4(a) (Misconduct) of the Rules of Professional Conduct. 
The facts upon which the Screening Panel has concluded the record establishes 
probable cause of misconduct and, by a preponderance of the evidence, that Mr. 
Nemelka should be publicly reprimanded are as follows: 
FINDINGS OF FACT 
1. Mr. Nemelka was hired by Tina Simmons Pugh to represent her in divorce 
proceedings. 
J)$L^**!r- 2. Mr. Nemelka provided opposing counsel with his client's unedited 
personal notes attached to his discovery responses. 
* , *-* 2. Ms. Simmons Pugh's confidential material was attached without her 
consent 
. 4 Mr. Nemelka failed to provide discovery requests to his client before the 
deadline to respond had passed. This failure subjected his client to a Motion to Compel. 
^
 f $ *V- - 5. Mr. Nemelka refused to promptly provide his client with a copy of her file 
after she terminated representation. 
* f; 6. Mr. Nemelka later requested that his client personally appear at his office 
^ to pick up file. At that time Ms. Simmons Pugh was served with a complaint for unpaid 
attorney's fees. 
CONCLUSIONS OF LAW 
((Rule 1.1 (Competence)) 
1. Rule 1.1. Competence. This rule states: "A lawyer shall provide competent 
representation to a client. Competent representation requires the legal knowledge, skill, 
thoroughness and preparation reasonably necessary for the reputation." By failing to 
provide discovery requests to his client before the deadline to respond had passed and 
2 
subjecting his client to an unnecessary Motion to Compel, Mr. Nemalka violated Rule 1.1 
(Competence). 
((Rule 1.3 (Diligence)) 
2. Rule 1.3. Diligence. This rule states: "A lawyer shall act with reasonable 
diligence and promptness in representing a client." By failing to provide timely responses 
to discovery requests, Mr. Nemelka subjected his client to an unnecessary Motion to 
Compel, and therefore violated Rule 1.3 (Diligence). 
((Rule 1.6) (Confidentiality of Information)) 
3. Rule 1.6. Confidentiality of Information. This rule states: "A lawyer shall not 
reveal information relating to the representation of a client unless the client gives informed 
consent, the disclosure is implied authorized in order to carry out the representation or the 
disclosure is permitted by paragraph (b)." By provided his client's unedited personal notes 
as discovery responses with confidential material attached without his client's consent, 
Mr. Nemelka violated Rule 1.6 (Confidentiality of Information). 
((Rule 1.16(d) (Declining or Terminating Representation)) 
4. Rule 1.16(d). Declining or Terminating Representation. This rule states: 
"Upon termination of representation, a lawyer shall take steps to the extent reasonably 
practicable to protect a client's interests, such as giving reasonable notice to the client, 
allowing time for employment of other counsel, surrendering papers and property to 
which the client is entitled and refunding any advance payment of fee or expense that 
has not been earned or incurred. The lawyer must provide, upon request; the client's 
file to the client. The lawyer may reproduce and retain copies of the client file at the 
lawyer's expense/' By refusing to promptly provide his client with a copy of her file after 
she terminated the representation and then having his client come to his office to 
retrieve the file so he could serve her with a Complaint for collection of his fees, Mr. 
Nemelka violated Rule 1.16(d) (Declining or Terminating Representation). 
((Rule 8.4(a) (Misconduct)) 
5. Rule 8.4(a). Misconduct. This rule states: "It is professional misconduct for 
a lawyer to violate or attempt to violate the Rules of Professional Conduct, knowingly 
assist or induce another to do so, or do so through the acts of another," By violating the 
above-listed Rules of Professional Conduct, Mr. Nemelka violated Rule 8.4(a) 
(Misconduct). 
AGGRAVATING FACTORS 
The Panel considered the following aggravating circumstances pursuant to Rule 
14-607 of the Standards for Imposing Lawyer Sanctions: 
1. A pattern of misconduct; 
2. Multiple offenses; 
3. Refusal to acknowledge the wrongful nature of the misconduct involved, 
either to the client or to the disciplinary authority; 
4 
4. Vulnerability of victim; 
5. Substantial experience in the practice of law. 
RECOMMENDATION OF DISCIPLINE 
Based upon the foregoing, the Screening Panel recommends that Richard S. 
Nemalka be publicly reprimanded for violation of Rules 1.1 (Competence), 1.3 
(Diligence), 1.6 (Confidentiality of Information), 1.16(d) (Declining or Terminating 
Representation), and 8.4(a) (Misconduct) of the Rules of Professional Conduct. 
DATED this J- day of >TU / > r -^2007. 
Catherine Brabsofii Chair 
Screening Panel ' f e " 
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ADDENDUM E 
BEFORE THE ETHICS AND DISCIPLINE COMMITTEE 
OF THE UTAH SUPREME COURT 
In the Matter of the Complaint of: 
TINA SIMMONS PUGH, 
Complainant, 
Against 
RICHARD S. NEMELKA (No. 02396), 
Respondent. 
RULING ON EXCEPTION TO 
SCREENING PANEL 
RECOMMENDATION OF 
DISCIPLINE 
OPC File No. 06-0468 
This matter is before the Chairman of Screening Panel B ("Panel B Chair"), through a 
reference from the Chair, Ethics and Discipline Committee of the Utah Supreme Court and 
pursuant to Rule 14-510(c) of the Utah Rules of Lawyer Discipline and Disability on 
Respondent's Exception to a Screening Panel recommendation that Respondent receive a public 
reprimand. 
STANDARD FOR DECIDING RESPONDENT'S EXCEPTION 
As to Exceptions, Rule 14-510(c) of the Utah Rules of Lawyer Discipline and Disability 
states that u[t]he respondent shall have the burden of proof of showing that the recommendation 
is unreasonable, unsupported by substantial evidence, arbitrary, capricious, and otherwise clearly 
erroneous." 
THE RECORD 
Proceedings Prior to and through Screening Panel Recommendation. OPC received 
the Complaint of Complainant dated July 11, 2006. OPC accumulated various information and 
materials, now included in the OPC file, including materials from the file in the divorce 
proceeding involving Complainant in which Complainant was then represented by Respondent. 
OPC served a Notice of Informal Complaint upon Respondent on December 27, 2006. 
Respondent, on January 3, 2007, filed a response to the Informal Complaint and submitted 
various materials with that response. OPC issued a calendar notice on May 16, 2007 setting a 
hearing before the Screening Panel on June 14, 2007 at 4:00 p.m. The Screening Panel hearing 
occurred as scheduled. The Screening Panel determined that Respondent violated Rules 1.1, 1.3. 
1.6, 1.16(d), and 8.4(a) of the Rules of Professional Conduct and recommended that Respondent 
receive a public reprimand. 
Panel B Chair has reviewed the entire OPC file and has observed the entire record of the 
hearing before the Screening Panel. 
The Exception. Respondent filed an Exception to Screening Panel's Recommendation 
and Request for Hearing, dated July 19, 2007. By Interim Request Concerning Exception to 
Screening Panel Recommendation of Discipline, the Ethics and Discipline Committee, through 
its Chair, requested that Respondent submit a detailed statement of the factual and/or legal 
grounds for the Exception. Respondent thereafter filed a Statement of Factual and Legal 
Grounds for Respondent's Exception, dated August 15, 2007 (the "Respondent's Exception 
Statement"). The Chair, Ethics and Discipline Committee, designated the undersigned Panel B 
Chair to hear and decide Respondent's Exception. 
The Exception Hearing. The hearing of the Exception occurred at 9:00 a.m. on April 
24, 2008. Present at the hearing were the undersigned Panel B Chair, Barbara L. Townsend, 
Assistant Counsel to OPC, Respondent Richard S. Nemelka, and Clark R. Ward. 
Respondent requested that Mr. Ward (who represented Complainant's husband in the 
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divoice proceeding at issue m this case) be allowed to offei testimony Panel B Chan denied the 
request on the ground that any such testimony should have been given at the Scieening Panel 
heanng Respondent stated his desire to cioss-examine Complainant and indicated that he had 
been unsuccessful m procuring Complainant's attendance at this hearing Panel B Chair 
indicated that, if Respondent had wished to cioss-examme Complainant at this hearing, he should 
have made note of that fact when he filed his Exception Complainant was not present at the 
hearing Respondent and OPC's counsel each offeied aigument concerning the Exception 
ANALYSIS OF EXCEPTION 
The Scieening Panel decision sheet and Findings of Fact, Conclusions of Law, and 
Recommendation of Discipline find the violations of the Rules of Piofessional Conduct based 
upon thiee claimed impiopei behaviois 
(1) Respondent provided opposing counsel with his client's (Complainant s) 
unedited peisonal notes, which weie attached to disco very responses without 
Complainant's consent 
(2) Respondent "failed to provide disco very lequests" to Complainant beloie 
the deadline to lespond had passed, subjecting [Complainant] to a motion to compel " 
(3) Respondent failed piomptly to piovide his client (Complainant) with a 
copy of hei file after she terminated the lepresentation and latei lequested that 
Complainant peisonally appeal at his office to pick up the file, at which time 
Complainant was seived with a Complaint seeking ieco\eiy of Respondent's unpaid legal 
fees 
Each of the foiegomg thiee behaviois will be separately addiessed 
1 Attachment of Peisonal Notes The Scieening Panel found that 
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Respondent attached his client's unedited personal notes, which contained confidential materials, 
to discovery responses without Complainant's consent. Respondent asserts that (i) Complainant 
consented to the attachment of the notes by executing the discovery response to which they were 
attached as an exhibit; (ii) Complainant prepared the notes for the very purpose of attaching them 
to the discovery responses; and (iii) there was, in any event, no confidential information 
contained in the attachment to the discovery responses. Complainant in the file and before the 
Screening Panel offered testimony and statements that she did not consent to the filing of her 
personal notes with the discovery responses and that she considered the content confidential. 
A review of the subject personal notes is inconclusive on the issue whether 
Complainant intended the notes as an insert for interrogatory answers, on the one hand, or as a 
communication to her attorney, who was to draft appropriate responses, on the other hand. Some 
of Complainant's notes have the appearance of a communication with an attorney, but others 
could arguably be construed as intended answers to the interrogatories. It is atypical to respond 
to interrogatories through the attachment of client's verbatim statements, particularly in the form 
of those presented here. Most of the contents of the personal notes do not objectively appear 
confidential, but some are arguably confidential. That Complainant signed the interrogatory 
answers does not necessarily establish that she intended the notes to be attached verbatim - she 
may have expected Respondent to draft appropriate attachments, which is what Complainant said 
was to occur. The Screening Panel accepted Complainant's version of things, and Respondent 
has not carried his burden on this point to show that its recommendation was unreasonable, 
unsupported by substantial evidence, arbitrary, capricious, and otherwise clearly erroneous. 
2. Failure to Provide Discovery Requests. The Screening Panel's decision 
sheet states that "[Respondent] failed to provide discovery requests to client before deadline to 
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respond had passed, subjecting [Complainant] to motion to compel." Respondent argues that (i) 
Complainant was supplied a copy of the disco very requests before the deadline to respond, (ii) 
answers to the discovery were timely mailed, (iii) the motion to compel was mailed to 
Complainant before the hearing of same, and Complainant suffered no harm from any failure 
properly to supply discovery responses. Complainant asserts that she received the Motion to 
Compel on July 5, 2006 — five days after she was supposed to respond. She also states that 
Respondent did file with the Court her answers to the interrogatories, which included the 
personal notes described above in the preceding section, before any Motion to Compel was 
served. 
The OPC file reflects the following sequence of events as concerns this issue: 
April 21, 2006: Service of Interrogatories and Request for 
Production of Documents to Complainant 
[p. 050]. 
May 16. 2006: Date of Answers to Interrogatories and 
Response to Request for Production 
[p. 055]. 
June 20, 2006: Motion to Compel, which does not assert a 
failure timely to respond, but rather asserts a 
failure to answer certain specific 
interrogatories and to produce certain 
specific documents [pp. 019 and 051-053]. 
August 8, 2006: Court grants Motion to Compel at a hearing 
attended by Complainant's new attorney, not 
Respondent [p. 021]. 
Because the record seems clear that Respondent did not fail timely to submit the discovery 
requests themselves, Panel B Chair is uncertain what the Screening Panel meant by the statement 
that Respondent failed to supply the discovery requests before they were due. Perhaps the 
Screening Panel meant to refer to the Motion to Compel, which Complainant claimed was not 
-5 -
timely supplied to her [see p. 038]. Complainant asserted that she received the Motion to 
Compel on July 5, 2006 and that Respondent would not communicate with her about responding 
to the Motion to Compel, [pp. 038-039]. Perhaps Complainant was arguing that after she 
received the Motion to Compel, Respondent should have cooperated with her in supplying 
supplemental answers so that a hearing of the Motion to Compel would not have been required 
That, however, is not what the Screening Panel's decision stated. 
Because there is no factual support in the record for the Screening Panel's 
determination that Complainant was subjected to a Motion to Compel because discovery requests 
were not timely submitted to her, Panel B Chair concludes that Respondent has met his burden 
under Rule 14-510(c) on this point. Panel B Chair believes it would be inappropriate to 
speculate that the Screening Panel meant something entirely different (i.e., that Respondent did 
not timely supply or communicate concerning the Motion to Compel, which resulted in the 
expense of Complainant having to appear at a hearing of the Motion to Compel, even though the 
record contains support for that position). 
3. Failing: to Supply File. Complainant claims (i) that Respondent knew that 
she could not pay his hourly charges and that Respondent agreed to obtain payment from her 
husband in the divorce proceeding, (ii) that Respondent refused to continue working for her 
because she was not paying him, (iii) that in the July 11, 2006 time frame she spoke with 
Respondent, who stated he was going to withdraw and would not do any more work for her, (iv) 
that Complainant went to Respondent's office to pick up the files, but Respondent's office 
refused to give them to her, (v) that her new attorney had to call Respondent's office to attempt 
to get the files, and (vi) that when she finally picked up the files in late August, 2006, 
Respondent had her served with a collection complaint for unpaid legal fees [pp. 038 - 040 and 
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Screening Panel Hearing]. 
Respondent claims (i) that Complainant agreed to pay him an hourly fee (which is 
supported by the Attorneys Hourly Fee Agreement found at pp. 103-107), (ii) that Complainant 
did not pay the fees as required and agreed, (iii) that after Respondent attempted to withdraw, 
Respondent's opposing counsel objected, which required that Respondent file a motion to 
withdraw which was not granted until the hearing of that motion on August 2, 2006, and (iv) that 
because Respondent's representation did not terminate until August 2, 2006, he was not required 
to make the file available to Complainant at an earlier time. 
Complainant and Respondent agree that Respondent attempted to withdraw as 
Complainant's counsel in early July, 2006. Respondent filed a Motion to Withdraw on July 14, 
2006 [p. 020]. On August 2, 2006, the Court granted Respondent's Motion to Withdraw [pp. 
020-021]. Respondent did not supply to Complainant her file until later in August, 2006. Rule 
1.16(d), Rules of Professional Conduct, provides in part that "the lawyer must provide, upon 
request, the client's file to the client. The lawyer may reproduce and retain copies of the client 
file at the lawyer's expense." There is substantial evidence supporting the Screening Panel's 
decision that Respondent did not timely supply Complainant with a copy of her file upon her 
request, which is not necessarily dependent upon the Court formally granting a Motion to 
Withdraw. Because Respondent had, according to Complainant, previously purported to, 
withdraw and refused to communicate further with her about her case, it was incumbent upon 
Respondent promptly to make available her file or at least a copy thereof so that she could obtain 
other counsel and participate in the proceedings and not to await the Court's order allowing 
Respondent's withdrawal. Respondent has therefore not carried his burden under Rule 14-510(c) 
on this point. 
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RULING 
Respondent's Exception to the recommendation of discipline of the Screening Panel is 
denied. Respondent has failed to carry his burden to establish under Rule 14-510(c) that the 
Screening Panel's recommendation of public discipline should be overturned. That the record 
did not support the Screening Panel's findings of violation of Rules 1.1 and 1.3 does not under 
Rule 14-510(c) render improper the recommendation of public discipline based on the other 
grounds addressed above. The Screening Panel's recommendation of public discipline should 
therefore stand; provided, however, that (i) Paragraph 4 of the Findings of Fact and Paragraph 2 
of the Conclusions of Law should be deleted, and (ii) the public discipline should make no 
reference to any discipline for violating Rule 1.1 (Competence) or Rule 1.3 (Diligence) because 
the Screening Panel's findings of violations of those Rules are not supported by the record. 
DATED this £ 3 day of April, 2008. 
ETHICS AND DISCIPLINE COMMITTEE 
By ^ ^ ^ ^ ^ ^ ^ ^ 
^Bp^e^^Maak , Chair 
C^ScTQ^iig Pane] B 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 15 day of May, 2008, I mailed via United States first-
class mail, postage pre-paid, a true and correct copy of the foregoing Ruling, dated April 
29, 2008, signed by Bruce A. Maak, Chair of the Screening Panel B: 
Richard S. Nemelka 
6806 South 1300 East 
Salt Lake City, UT 84121 
ADDENDUM F 
BEFORE THE ETHICS AM) DISCIPLINE COMMITTEE 
OF THE UTAH SUPREME COURT 
In the Matter of the Discipline of: 
Richard S. Nemelka, 
ORDER OF DISCffLINE. 
PUBLIC REPRIMAND 
OPCFileNo 06-0468 
This matter came on for hearing on lune 14, 2007, before Screening Panel "C-2" of the 
Ethics and Discipline Committee of the Uiah Supreme Court. The Chair of the Ethics and 
Discipline Committee, having reviewed the Findings of Fact, Conclusions of Law, and xhe 
Recommendation of Discipline of the Screening Panel, dated June 29,2007, and the Chair of 
Screening Panel B's Ruling on Exception to Screening Panel Recommendation of Discipline, 
dated April 293 2008, and being fully advised in the premises, hereby orders that Richard S. 
Nemelka be and is hereby, PUBLICLY REPRIMANDED for violating Rules 1.6 (Confidentiality 
of Information), 1.16(d) (Declining or Terminating Representation), and 8.4(a) (Misconduct) of 
the Rules of Professional Conduct. 
DATED this / S day of May, 2008. 
ETHICS AND DISCIPLINE COMMITTEE 
Arthur B. Berger, Chair 
